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Successful completion of M&aA operations directly involving entities owned or
controlled by a country's government or governmental agency asa
transacticnal counterparty has always been a difficult and burdenscme taskin
Latin America. Complex legal frameworks, political strugalesand a high degree
of legal exposure and liakility for the public officials undertaking these
transactions have been constant cbstaclesto prosperous development of this
particular fizld of M&A practice. Howeaver, globalisation and the eruption of
necliberal demecraciestlin Latin America after the Washington consensus
triggered an increasing trend to privatise state-owned companizs.l Economic
data reflects that Latin America accountad for an estimated 55 per cent of total
privatisation revenues in the developing world in the 199054 Mareaver, asthe
business envircnment in Latin America continues to evolve and markets
bacome fiercely competitive, it isinavitalzle that governmeants increasing ly use
the sale of public assets or state-owned companies as means to obtain liguidity
and succassfully exit highly demanding and cash-intensive opearations they are
no lenger able to run efficiently. Bl Even prior to the cutbreak of the covid-19
pandemic, the sale of assets has served as a useful mechanism for governments
and public entities to clxtain the financial rescurces reguired to strengthen
their budget, reduce fiscal deficit, improve sovereign debt ratio and undertake
major projects of public welfare.[8l

The highly publicised fsagen case in Colombia,lwhich finally closed in
January 2016 after vears of political and legal struggles, is a revealing and useful
example of the degree of complexity and uncertainty to which privatisations
are subject. The transacticn was of the utmost impertance for the government,
asthe resources derived from such operaticon would be destined for the
implementaticn and funding of a new generation of toll read programmesin
Colombia Il vet, it took more than eight years for the Ministry of Finance to
succeassfully complate. Similar difficulties have beaen observed in other Latin
American jurisdictions such as Uruguay, Argentina, Brazil and Chile.[®]
MNotwithstanding its troublesome nature, it can be expected that the fiscal
deficit derived from the economic challenges entailad by the covid-19
pandemicl®will act as a driving force in the increasing trend of privatisations
and M&A with government entities for the foreseeable future, particularly in
certain Latin American jurisdictions with conservative or neclibyeral
governments in office.M Hence, fully understanding its complexities and
having a grasp of the main issues has become paramount for MEA practiticoners.

Thischapter intends to explore the main challenges faced when undertaking
MES transactions invelving the government or government-cwned entities,
with a particular emphasis on privatisations in Colombia. The first section of this
chapter contains a genaral overview of the legal framework applicable to the
various types of M&A operations invelving government entities, and identifies
the main legal and transactional issues derived tharefrom. The second saction
seeksto provide practiticners with an in-depth analysis of how some of these
issues have been successfully tackled in previous privatisations. The third
saction analyses the current economic environment amid the covid-19
pandemic and how this situation can potentially impact M&A transactions with
public entities.

The legal framework

M&A operations in Colombia involving government entities, [l also referred to
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as public entities, can e suisject to different legal regimes, depending mainly
on (1) the transacticnal rele being assumed by the public entity and the specific
type of asset being sold: (2) the legal nature and contractual regime of the
public entity undertaking the transaction; and (3) the legal nature of the
counterparty (public entity or private party). Properly identifying the applicable
rulesto the potential dealis a fundamental matter from a structuring
parspective.

Ifthe public entity is acting asseller of an equity interest to a private party,
genearally such processwill qualify as a privatisation and, as such, shall abide by
the rulesand principles applicable to this type of operation. If the public entity
isacting as buyer inan M&A transaction or if the sale encompasses assets
different than eguity intarasts, most likely the transaction will not be covarad by
privatisation rules ut rather by the specific contractual regime applicakzle to
the relevant public entity. If the M&A cperation is not covered by privatisation
rules, the legal nature of the public entity shall determine the rules applicable
to the potential M&A transaction. For instance, most state-owned companiesin
Colombia™] have a contractual regime under private law rather than under
general public procurement laws. "™ Maa transactions that do not qualify as
privatisations and that invelve government-owned entities governad by private
law can usually be structured under private law, which significantly facilitates
the likelihcod of a successful clesing. On the othar hand, certain government
entities like state organst™ are typically subject to regular public procurement
rules or to special cortractual regimesl® that could affect M&A operations
falling outside the scope of privatisation rules. Furtharmare, if the target entity
isalisted company and privatisation rules are not applicable to the operation,
sacurities regulations regarding mandatory tender offers will nead to bea
chserved. Finally, the legal nature of the public entity's counterparty in the
transaction isalso relevant for determining the applicable legal framework, For
instance, sales of equity interests among public entities are genearally excluded
from privatisation rules and are usually implemented through inter-
administrative agreements under public procurement laws.[™

Im Celemizia, fellowing the adeption of the Constitution of 1991, majer
privatisation regulations were adopted through the enactment of Law 226,081
which further develops the fundamental concepts contained in Article 60 of the
1991 Constitution. Particularly, this provision contains the principle of
democratisation of state-owned equity interests, and grants a preferential right
to workars, unions and the ‘Solidary Secter'™l o purchase the equity
participation being sold under special and meore favourable conditions than
regular market investars or buyers.29 On these grounds, Law 226 laid down the
basic principles and procedural rules under which a privatisation in Celombia
must take place. Frem a dealmaking perspective, scme of the main structural
challenges for the successful completion of privatisations in Colombia derive
frem this regulatory framework and the legal and practical complaxities it can
entail.

Rules of the game

Privatisation regulations in Colombia encompass partial or total sales to private
parties of state-owned eguity interasts or mandatory convertilzle bonds, State
ownership will be deemed to exist when the specific equity participation is held
eithear directly or indirectly by a public entity, or when it was acguired using
public funds or funds from the public treasury [l There are certain specific
situations that constitute exceptions to the application of Law 228, such as:

« the sales of equity interests to other government entitieg22]

« MEA or general commercial transactions not consisting inthe sale of equity
interests;

« sales of equity interests ocutside of Colombia:? and

« mandatory or nen-veluntary salas of equity interests.[24]

The first three exceptions are straightforward and should facilitate substantially
the legal structuring of M&A operations with public entities as sellers. Howewver,
identifying mandatory or non-voluntary sales can be troublasome, asthe legal
grounds for such situaticon are not clearly distinguishable inthe applicable laws
or appear inanambigucus or controvertible manner, often sroviding
insufficient asis and lack of certainmty to determine whethear the exclusion of
Law 226 is applicable, especially exposing the transaction to potential
challenges from the Solidarity Sector and supervisory government entitiasin
Colombia. 5l In certain cases, the applicability of the Law 226 exclusion onthe
basis of mandatory sales can be forthright, for instance ifthereisan
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unappealable decision by an administrative or judicial body ordering the
divesture. In this scenario, the Colembian Council of Statel® has clearly
identified such situation as grounds for excluding the application of Law 226.
Howewer, other scenarios such as industry-based regulations not allowing for
certain kind of investments to be made ina given market or impesing
thresholds on cross-investments in sector-specific supply chains (2.g.,
restrictions on permitted investments for financial entities? or regulatory
restrictions to avoid anticompetitive effects in certain markets like gas,[28]
enargy and public utilities) can be harder to defend as grounds for a mandatory
MEA deal that excludesthe application of Law 226, considering that excluding
privatisation rules inthese caseswill be unilaterally assessed by the selling
entity and will not derive from a judicial or governmental order. Anincorrect
assessment of this matter can entail critical consequences, as ME&A transactions
that should abide by Law 226 In Colombia and are performed outside of such
legal framework will be deemed as null and void under Colombian Law.[22]
Thus, analysing if the intended transaction falls under privatisation rules is cne
of the first tasks to be performed by legal advisars, as such assessment will
strongly dictate the possibilities of successfully closing the deal and the
timeline for its execution.

Basic principles

Laww 226 establishes four guiding principles that must be observed when
undertaking privatisations in Coelombia. The legal effects and practical
implementaticn of these principles can have a major impact onvarious aspects
of the transaction— mainly onits legal structuring, the standard of review of the
due diligence process and the bidder selection mechanism. These principles
can be summarised as follows 0l

» Democratisation: seeks to guarantee that all individuals and legal entities are
allowed to have accessto the eguity participation that is being sold inthe
privatisation process. Te accomplish this geal, it impeses an cbligaticnon
public entities acting as seller to implement mechanisms of wide publicity
and fres competition throughout the sale process. Bl In practice, this
principle prevents the public entity acting as seller to unilaterally hand-pick
the final buyer and requiresthe implementation of mechanismsthat allow
all potential and admissible bidders to participate inthe privatisation
process.

« Preference: pursuant to this principle, all privatisation processes must
exhaust a mandatory twe-moenths stage under special conditicns, destined
exclusively to the Solidarity Sector. This principle stems from the basic
concept contained inthe aforementioned Article 60 of the Constitution.F2

« Protecticn of the public treasury: by virtue of this principle, the public entity

acting as seller must act with extreme caution throughout the privatisation

process and must deploy commercially reascnable efferts to sell the equity
participation at a price that does not entail a detriment to the public
treasury, which accurately reflects market conditions and the specific
characteristics of the underlying asset. B3 The proper observance of this
principle is one of the most highly scrutinised points by the Comptrollar

General in Colombia.

Continuity of service: during a srivatisation process invelving the sale of a

company that provides a public service, the public entity acting as seller

must guaranteea the continuity of these public services, which shall net be
affected by the potential transaction.P% On the grounds of this principle,
many privatisation cperations in Celombia have imzlemented a pre-
qualification phase for potential buyers,ps] which seeks to verify that only
inwvastors that have the capacity and technical expertise to operate the target
company without affecting the continuous supply of the public service can
indeed participate in the final stages of the sales process.

The roadmap

Law 226 requiresthe public entity acting as seller inthe privatisation processto
design a sales programme for the equity participation being offered. This
decument constitutes the basic legal framewoerk for the specific transacticn
baing pursued and must include, at least, the following elements:

» the stagesinwhich the privatisation process will take place, including the
mandatery and preferential two-months phase destined to the Solidarity
Sector;

» the special conditions destined axclusively for the Solidary Sector;
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« mMinimum price per share of the target entity, which shall be a fixed price
throughout the offer to the Solidarity Sector [F8l

The sales programme is customarily adopted through a decree issued by the
public entity pursuing the privatisaticn and provides a limited time span to
complete the transaction. Additionally, the sales programme usually delegates
onacorporate organ, committes or persenthe faculty to issus special
regulations for each phase of the privatisation,pﬂ which include the detailed
legal and operational aspects of the transaction.

From a contractual perspective, privatisations in Colomizia have a very
particular structure. Typically, ne purchase agreement is negotiated betweean
the selling government entity and the purchaser,®8 and the company or equity
interest is sold ‘as is'. Thus, the transaction documents will not include
customary M&S provisions such as representations and warranties or indemnnity
rulesin favour of the purchaser. In cases of mandatory application of Law 226,
the transacticn will be necassarily govarned by Colombian law, excluding the
possibility of convening a different legal reqgime as the applicable law. B2l
Additionally, from a dispute resolution perspective the sales programme of
each privatisaticn usually grants jurisdiction over the processto Colombian
courtsand tribunals.

Regarding seller's liability, Law 226 does not contain any specific provisions
regarding this matter. As menticnad, the gerneral rule in privatisaticns is that
the company or equity interest isseld ‘asis’ and no representations and
warranties or indemnity rules are granted infavour of the purchasaer. Howewer,
this legal structurae should not ke construed as granting scvareign immunity or
other figure of similar nature. Under the 1991 Constitution, the government shall
bea liakzle incasesinwhich unlawful damages or losses are caused by acts or
omissions of a public authority % Furthermare, the Colombian Council of
State has recognised that public entitias acting as sellers in privatisation
operaticns also must abide by the good faith principle.*which encompasses
the duty of disclosing material information to a counterparty inthe pre-
contractual stage of negotiations. In privatisations, this duty also stems from
the free competition element of the democratisation principle.%2] Colambian
public entities such asthe Ministry of Finance have been held liable and forced
to indemnify buyers that hawve suffered damages in privatisation cperaticnsasa
consequence of the government's disregard for the geod faithand
democratisation principles.t43]

The following section of this chapter will analvse the maost critical aspects
derived from the legal frameweork applicable to privatisations in Colombia and
the lessons learned from our first-hand participation inthaese landmark cases.

Critical issues and relevant experiences
The Isagen case
Due diligence, valuation of assets and fiscal liability

After considerable legal and political turmoil, in January 2016 the Colombian
Ministry of Finance successfully seld to a Brockfield investmeant vehicle its
majority stake inenergy generaticn company lsagen 5.4, ESP. (Isagen). This
landmark case, which constitutes the largest privatisation succassfully
completed in Colombia until 2021, raised numercus issuss regarding the legal
framework applicable to thistype of transaction and the degree of liability
assumed by the public entity and officials undertaking the operation. The
fsogen case revealad the vulnerability of the privatisations regime to legal and
political attacks, and how these attacks can seriously delay the bidding process
and jecpardise the overall cartaimty of closing the deal. Ameng the several legal
issues raised by the lsogen case, the due diligence process constitutes one of
the main aspectsto be considerad for future transactions.

Pursuant to Law 226, salas programmes for privatisations must be based on
technical studies that must include a valuation of the target company.[#4]
Considering the aforementionad protection of public treasury principle, this
valuation becomeas a critical aspect of any privatisaticon. After the lsagen
transacticnwas finally completed, considerable issues were raised by control
entities and cpposing partias regarding the final value of the transaction. The
Ministry of Finance faced numercus allegations frem the Comptroller General's
Office questicning the final price under which the transaction was completed,



alleging a potential fiscal liability derived from a possible detriment to the
public treasury. Thesa allegaticons constituted a direct challenge to the
valuation exercise under which the sales programme of the Isagen process was
structured, and, by extension, to the due diligence performead by the legal
advisersto the selling party. These allegationswere strongly dismissed by the
Council of State, which concluded that the srotection of public policy principle
envisaged in Law 226 was properly cbsarved when the minimum price per
share set forthinthe sales programme was determined based cnanwvaluation
of the target entity performed by anindepandent financial expert, relving on
customary company valuation methods for M&A transactions. 5] Howsver, the
aftermath of the fsogen case raised significant concerns for public entities and
officials engaging in privatisation operations, who reasonably feared possible
fiscal liability and disciplinary findings by contrel entities in future deals.

When participating in due diligence processes for privatisation operaticns or

assisting inthe valuation process of the company, this particular situation can
trigger a misguided tendency by public officials to attempt to minimise fiscal
liability findings by maximising the sale value of the target asset, regardless of
markat conditions or financial capacity of the biddears

The ‘sole bidder’ discussion and interaction with
public procurement rules

Grasping correctly how the special privatisation rules contained in Law 226
interact with general public procurement laws and principlesis one of the
major challengas when engaging in privatisations in Coloemibzia. Even though
there isan express provisicon in Law 226 stating that general public
procurement rules are not applicable to privatisations, 8l the practical
clrjective of this exclusion is to carve out the selecticn of advisersto the selling
entity and the final purchaser inthe process from public procurement rulesand
selection mechanisms, not to exclude all rulas from public procuremeant or
public administration laws. General principles of public administraticon such as
transparency, efficiency, due process and economy, among others ¥ must be
fully observed byall public entities and officials undertaking privatisations.[4€]

Oreof the major legal discussions stemming from the fsogen case wasthe
legality of adjudication mechanisms allewing for a privatisationto be
completad with a single bidder. Inthe lsggen privatisation, the regulation
enacted by the Ministry of Finance for the second stage of the transaction
envisioned a special auction at the Colombian Stock Exchangel*® agthe
adjudicaticn mechanism of the shares, which did not require a plural number
of biddersfor the auction te take place. The aucticn tock place with the sole
participation of Brookfield, and numerous guestions were raised regarding the
legality of the mechanism mainly from a miscenceived applicakility of regular
public procurement rules and selection mechanisms to privatisations.
Fortunately, the Council of State affirmatively settled the mattar, stating that
the demeccratisation principle of Law 226 1s correctly observed when the selling
entity adopts all reascnable measuresto allow interested investorsto
participate inthe privatisation, without this entailing that multiple offers are
required for the sale to be valid under applicable privatisation laws.[50]

The misconceived applicability of public precurement rules and selection
mechanisms to privatisations is a sensible matter, asit can encourage the
implementation of complex adjudication mechanisms that have
counterproductive effects for the transaction from a dealmaking perspective.

Regional politics - the EPM and ETB experiences

From a procedural standpoint, Law 226 requiresthe selling partyina
privatisation to clxtain an authorisation from caertain political bodies prior to
the formal initiation of the sales precess. If the seller isthe Colombian Nation
(i.e., the Ministry of Finance directly or a state-owned company controlled by
the central government) the sales pregramme must be approved by the
Council of Ministers, which also determines the minimum price per share for
the transaction® However, when the selling party is a territorial entity (such as
the Capital District of Bogotd) or a state-owned company contrelled by a
territorial entity, the sales programme must be approved by a political organ
within the territerial jurisdiction of such selling entity. These crgansare the
council (Concefo, for cities and districts) and the departmental assembly
(asamblea Departamental, for departments).[F2] Unfortunately, these entities
work significantly different than the Council of Ministers, and from a functional



perspective Tney operate More as 1egIsiative organs Tnan as agministrative or
executive organs (although they are part of the executive branch of power and
not the legislative branch).F31 This particular rule is ene the most troublesome
procedural reguirements set forth in Law 226 and has become one the major
deal-breakersfor privatisations at the regicnal level. The main complicaticons
derived from this requirement are (1) the political cost and complexities of the
authorisation process assuch; and (2) the legal exposure to procedural defects
that may jecpardise the overall validity of the transacticn.

A case that perfectly depicts the complications derived from this requirement
isthe failed ETB privatisation, a long-lasting project pursued recurrently by
consaervative administrations in Bogetd and strongly cpposed by left-wing
counterparts. On 27 April 2017, the District of Bogotd issued Decree 207 of 2017,
which contained the sales programme for the privatisation of the 8635 par cant
equity stake cwned by the District of Bogotd and other public entities in
telecommunications company Empresa de Telecomunicaciones de Bogotd
S.A4.ESPO(ETB). Prior to the enactmeant of this decres, the District of Bogeta
had cbtained approval from the Council of Bogota [F¥1 The article autherising
the District of Bogotd to undertake the privatisation was embedded inthe
Develepment Flan of Bogetd for the 2016-2020 tarm, an extensive document
with more than 160 articles relating to numerous and diverse subject matters. A
rullity action was filed against this article, alleging the inclusion of this
autherisaticn in the Development Plan:

« had been made abruptly and with an insufficient degree of debate;
« violated the unity of matter principle:® and
« was flavwed frem a procedural standpoint.

£ocouple of days after the initiation of the Solidarity Sector stage, in May 2017
the Fourth Administrative Court of the Circuit of Bogota issued an injunction
ordering the immeadiate suspension of the process while the mearits of the
nullity claim were assessed, and inJuly 2017 declared the nullity of the
provision. In December 2018, the Administrative Tribunal of Cundinamarca
conrfirmed this ruling. In Felruary 2019, the Secretary of Finance of Bogeta
formally declared its decision to desist from the sales process of ETR.8 From a
strateqic perspective, the failed ETB process provides valuable lessons for
future privatisations regarding the process of chtaining authorisations from
regional political bodies. As politically sensikle transactions, privatisations
reguire stand-alone debates and, if the authorisation is granted, it should be
provided for a reascrable term and formalised through a single-purpese legal
document.

Empresas PUblicas de Medellin ES.FP. [EPMY, a public utilities company owned
by the city of Madellin, has faced similar difficulties regarding this
authorisation. In 2019, EPM attempted to sell its 10,17 per cent equity stake in
major enargy transmission company Interconaxicén Eléctrica 194 S.A. ESP. (ISAL
The Council of Medellin granted its autherisation in Qctober 2018, giving EPM
until 31 December 2019 to complete the operation.57 The first stage directed
towardsthe Selidarity Sector was finalised in June 2019 and the second stage
was officially launched a couple of weeks later. Unfertunately, the remaining
five months weare insufficient for EPM to complete the deal and reopening the
debate for a new authorisation with the Council of Medellin was not a feasible
alternative, as there was a profound struggle taking place between the mayor
and council memibers regarding a major accident at the Hidroituango
hydreelactric power plant being develeped by EPM, animmense energy
generation project valued at over US$4 Billion. With this political contest in
place, ERM had to desist from its intention to sell its equity stake in 1S4, Mora
recently, the potential sale of the equity interaest held by EPM in
telecommunications company UNE ERM Telacomunicacionses A4 ESP was also
denied by the Council of Madallin.[58]

Limits to the Solidarity Sector - the Invercolsa
case

Mo case better illustratesthe challenges that can derive from the mandatory
two-months stage destined to the Solidary Sector than the Imvercelsa deal.

Im Decemibzer 1996, the Colombian governmeant issued a decres containing the
sales pregramme for the privatisation of a 52.54 per cent equity stake owned by
state-owned oil company Eeapetral 5.4, in Inversionas de Gases de Colombia
sS4, (Invercelsal a helding company with a portfolic of investments inthe
natural gasind ustry.lsg] The offer directed at the Solidarity Sector was launched



the following vear, and on 30 April 1997 Farmando Londofo Hovos acguired 145
million shares, representing an astimated 8.53 per cent equity stake in
Invercolsa. To participate in the offer directed exclusively at the Sclidarity
Sector, Mr Londofio submitted a certificate asserting that ha was a former
employee of the company. Egepetrel strongly eppesad, alleging Mr Londofc
had never been a formal employvee of Invercolsa but rather a legal adviser that,
insuch capacity, acted temporarily as president and legal representative of the
company. BEespetial requested an intervention from the Superintendence of
Companies, which deferred the dispute to the courts. The Supreme Court of
Justice finally settled this matter in 2019, ruling in faveur of ECgpetral and
concluding that Mr Londoho effectively had never been an employves of
Irvercolsa, which precluded him from participating in the Solidarity Sector
offer and thus rendered his acquisition of 145 million Invercolsa shares null and
void under Law 22610 However, during the 22 vears inwhich the dispute was
litigated efore the competent courts, EGapetral was unalzle to continue with
the privatisation process, primarily because of the inefficiencies derived frem
rot baing able to offer a controlling stake in Invercolsa.

This landmark case put the spotlight onthe challenges derived from the
Solidarity Sector phase, especially in cases of implementations contrary to the
spirit of Law 226. As a consequence, in most privatisations following the
Imvercodsa deal inwhich contrelling stakes were intended to be seld, selling
parties started to implement a series of limitations te the participation of each
individual member of the Sclidarity Sector, based onthe individual financial
capacity of each member. Customary limitaticns contained insales
programmes for privatisations include the fol\ow'\ng.[m]

» Forindividuals: overall value of the sharesto be purchased capped at the
walue of their liguid networth for the prior vear, or at five times their annual
income or remuneration (the latter for directive employees) for the prier
wear.

« Forlegal entities: ovarall value of the shares to be purchased capped at the
value of their adjusted liguid net worth for the prior year, or at five times their
annual income for the prior year.

Additionally, sales programmes alse include a maximum number of sharas that
can ke purchased by each member of the Selidarity Sector and require (1) not
negotiating or performing any act that entails a change inthe ultimate
bansficiary of the acquired shares during a given pericd of time; and (2)
declaring under caththat each member of the Solidarity Secterisacting cnits
own behalf and for its own bensfit. The legality of these limitations has been
extensively recognised in Colombbian case lawi[®2] as they are deemed valid
mechanisms to:

prevent the concentration of the equity participation being offered to
certain persons or groups of intarast;

accurately reflect the acquisition capacity of each Selidarity Sector member;
and

« foster an effective demcocratisation of state-owned property, asintendead by
Law 226.

Privatisation rules and securities regulations -
the GEB experience

The interaction between Colombian securities regulaticns and Law 22615 alsc
one the major topics that must be properly understood when structuring
privatisations. Two issues must be particularly emphasised: interaction of
tender offer rules with Law 226 and disclosure of infermation.

Like maost Latin American countries, Colemibia adepted a mandatery tander
offer rule for the acquisition of veting shares in the secondary market for listed
companies[®l The mandatory tender offer rule forces an investor to launch a
shares purchase offer for the bensfit of all sharehelders of the target company
upen the occurrence of certain triggering events.I® However, Colombian
securities regulations provide a specific carve-out for privatisation processes.
[85] Ag a general rule, ifa public entity is selling its equity stake in a company
listed inthe Colombian Stock Exchange to a private party, and the transaction
gualifizs as a privatisation under Law 226, tender offer rulas will not e
applicable to the cperation. However, the fact that privatisaticnsare exempt
from tender offer rules inseller-driven operations does not mean that public
entities are not allowed to sall their eguity interests in listed companiesin
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sale of the lsagen shares owned by Grupo de Energla de Bogotd S.ALESP.
(GER.I58] pursuant to the sales programme of the Isagen privatisation
described previcusly, the buyer had to launch two tender offers for the
remaining shareholding of the company within the six months after closing
had cccurred. As a result, between March and September of 2016, two tender
offers were launched for the remaining listed Isagen shares, including a13.1 per
cent equity stake owned by EPM and a 2.52 per cent owned by GEB. Both
entities structured their sales programmes to allow the acceptance of tender
offars inthe market as a valid sales mechanism after the Sclidarity Sector phase.
Both companies succassfully seld their Isagen sharas through a tender offer
and still remained within the framework of Law 2261571

Disclosure of informationis also a sensitive issue, specifically when the target of
the privatisation is a listed company. Inthese cases, milestonas of the
privatisation process that qualify as relevant informationt®! under Colambian
sacuritias laws will need to be timely informed to the Superintendence of
Finance and revealad to the market. Occasionally, this olzligation can entail
counterproductive effects for the transaction, but inobservance can expose the
company to the imposition of fines that could affect the dialogue betweaan the
listed company's management and the selling party througheut the process,
which is crucial for successful completion of the deal.

Covid-19 economic aftermath and upcoming
challenges

The covid-19 pandemic has entailed devastating econcmic effects, particularly
inemerging markets[€9] Many countries have entered into recessive economic
cycles, experiencing situations such as substantial increases in unemploymeant
rates, currency devaluation and skyrocketing fiscal deficits.[7% as of 30 April
2027, the fiscal deficit of Colombia had increased to nearly 8 per cent of the
GDPIM although it is expectad to fall to 5.6 per cent of the GDP in 202272 |
other Latin American jurisdictions, the fiscal situaticn is even maore critical [P n
times of recession or considerabzle economic turmeil, the sale of public assets
caneavolve from being a simple potential source of liguidity into a mandatory
fiscal strateqy for public ertities[™] |n this context, it is reasonable that naticnal
governmeants are exploring all potential sources of incometo face the
economic crisis, including the sale of public assets and state-owned
companies, either to private parties or to other state entities or state-owned
companies. Thus, it can be reascnably expected that privatisations and Mas
transactions invelving public entities will rise significantly inthe coming years.

As explored indetail throughout this chapter, privatisations constitute one of
the most complex and challenging fields of work in M&A practice. Legal
frameworksin Latin America tend to serve more as roadblocks rather than as
deal facilitators, and political oppesition from anti-necliberal trends will be a
constant opposing force for this type of deals. Even though there have been
certain efferts intended to improve and add flexibility te the Celembian
privatisations regime, ™ a long road lies ahead in the task of modernising and
cptimising the regulatory envirenmeant applicalzle to privatisations and M
operations with public entities. This landscape makes the role of legal advisors
crucial to the successful completion of these transactions.
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