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Successful completion of M&A cperations directly involving
entities owned or contrelled by a country's government or
governmental agency as a transacticonal counterparty has
always bbeen a difficult and burdensome task in Latin America.
Complex legal frameworks, political struggles and a high
degree of legal exposure and liabkility for the public officials
undertaking these transacticns have been constant obstaclesto
prosperous development of this particular field of M&A practice.
Howewver, globalisation and the eruption of neclizeral
democraciesl®lin Latin America after the Washington
consensus triggered anincreasing trend to privatise state-
owned compa nies.Pl Economic data reflects that Latin America
accounted for an estimated 55 per cent of total privatisation
revenues in the developing world inthe 199054l Moreover, as
the business environment in Latin America continues to evolve
and markets become fiercely competitive, it isinevitalle that
governments increasingly use the sale of public assets or state-
owned companies as means to obtain liguidity and successfully
exit highly demanding and cash-intensive operaticnsthey are
no longer akle to run eﬂ’iciently.[sl Even pricr to the cutbreak of
the covid-19 pandemic, the sale of assets has served as a useful
mechanism for governments and pulbklic entities to obtain the
financial resources required to strengthen their budget, reduce

fiscal deficit, improve sovereign delst ratio and undertake major
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The highly publicised lsogen case in Colom bia,lwhich finally
closed inJanuary 2016 after years of political and legal strugales,
isa revealing and useful example of the degree of complexity
and uncertainty to which privatisations are subject. The
transactionwas of the utmost importance for the government,
asthe resources derived from such operation would be destined
for the implementation and funding of a new generation of toll
road programmes in Colombia.ll vet, it took more than eight
vears for the Ministry of Finance to successfully complete.
Similar difficulties have been cbserved in other Latin American
jurisdictions such as Uruguay, Argentina, Brazil and Chile.l?]
Notwithstanding its troublescme nature, it can be expected
that the fiscal deficit derived from the economic challenges
entailed by the covid-19 pandemicl®lwill act as a driving force
inthe increasing trend of privatisations and M&A with
government entities for the foreseeable future, particularly in
certain Latin American jurisdictions with conservative or
necliberal governments in office.™ Hence, fully understanding
its complexities and having a grasp of the main issues has
become paramount for ME&A practitioners.

This chapter explores the main challenges faced when
undertaking M&A transactions invelving the government or
government-owned entities, with a particular emphasis on
privatisations in Colombia. The first section of this chapter
contains a general overview of the legal framework applicable
to the various types of M&A cperations invelving government
entities, and identifies the main legal and transactional issues
derived therefrom. The second secticn sesks to provide
practitionerswith anin-depth analysis of how some of these
issues have been successfully tackled in previous privatisations.
The third section analyses the current economic environment
amid the covid-18 pandemic and how this situation can
potentially impact M&A transactions with public entities.

The legal framework

M&A operations in Colombia invelving government entities,[12]
also referred to as public entities, can e subject to different
legal regimes, depending mainly on (1) the transacticnal role
being assumed by the public entity and the specific type of
asset being sold; (2) the legal nature and contractual regime of
the public entity undertaking the transaction; and (3) the legal
nature of the counterparty (public entity or private party).
Properly identifying the applicakzle rules to the potential deal is
a fundamental matter from a structuring perspective.

Ifthe public entity is acting asseller of an equity interestto a
private party, generally such process will gualify asa
privatisation and, assuch, shall abide by the rules and principles
applicable to thistype of operation. If the public entity is acting
as uyer inan M&A transaction or if the sale encompasses assets
different than equity interests, most likely the transacticn will
not e covered by privatisation rules but rather by the specific
contractual reqime applicable to the relevant public entity. I
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the M&A operation is not covered by privatisation rules, the legal
nature of the public entity shall determine the rules applicakle
to the potential M&A transaction. For instance, most state-
owned companiesin Colom bial®l have a contractual regime
under private law rather than under general public
procurement laws.["¥] M&A transactions that do not gualify as
privatisations and that invelve government-owned entities
governed by private law can usually be structured under private
law, which significantly facilitates the likelihood of a successful
clesing. Onthe other hand, certain government entities like
state organsi™ are typically subject to regular public
procurement rules or to special contractual regimesnﬁ] that
could affect M&A operations falling cutside the scope of
privatisation rules. Furthermere, if the target entity is a listed
company and privatisation rulesare not applicable to the
operation, securities reqgulations regarding mandatory tender
offers will need to be cbserved. Finally, the legal nature of the
pullic entity's counterparty in the transaction is also relevant for
determining the applicable legal framework. For instance, sales
of equity interests among public entities are generally excluded
from privatisation rules and are usually implemented through
inter-administrative agreements under public procurement
laws. 7]

In Colombia, following the adoption of the Constitution of 1991,
major privatisation regulaticns were adopted through the
enactment of Lawr 226,081 which further developsthe
fundamental concepts contained in Article 60 of the 1951
Constitution. Particularly, this provision contains the principle of
demccratisation of state-owned equity interests, and grants a
preferential right to workers, unions and the 'Solidarity
Sector'M™lto purchase the equity participation being sold under
special and more favourable conditions than regular market
investors or buyers.2?1 On these grounds, Law 226 laid down the
asic principles and procedural rules under which a
privatisation in Celombia must take place. From a dealmaking
perspective, some of the main structural challenges for the
successful completion of privatisaticons in Colembia derive from
this regulatory framework and the legal and practical
complexities it can entail.

Rules of the game

Privatisation regulations in Colomibzia encomipass partial or total
salesto private parties of state-cwned equity interests or
mandatory convertilzle bonds. State ownership will be deemed
to exist when the specific equity participation is held either
directly or indirectly by a public entity, or whenitwas acquired
using public funds or funds from the public treasury. There
are certain specific situations that constitute exceptionsto the
application of Law 226, such as:

« the sales of eguity interests to other government entities:?2]

« ME&A or general commercial transacticns not consisting of the
sale of equity interests;

« sales of equity interests outside of Colombia:?# and
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« mandatory or non-voluntary sales of equity interests 144l

The first three excepticons are straightforward and sheuld
facilitate substantially the legal structuring of M&hA operations
with public entities as sellers. However, identifying mandatory
or non-voeluntary sales can be troubzlesome, asthe legal grounds
for such situation are net clearly distinguishable inthe
applicakle laws or appear inan ambkiguous or controvertible
manner, often providing insufficient basis and lack of certainty
to determine whether the exclusion of Law 226 isapplicable,
especially exposing the transaction to potential challenges from
the Selidarity Sector and supervisory government entities in
Colombia.?511n certain cases, the applicability of the Law 226
exclusion on the basis of mandatory sales can be forthright, for
instance if there isan unappealable decision by an
administrative or judicial body ordering the divestiture. Inthis
scenaric, the Colombian Council of Statel?8 has clearly
identified such situation as grounds for excluding the
application of Law 226. However, other scenarios such as
industry-based regulations not allowing for certain kinds of
investmentstc be made ina given market or imposing
thresholds on cross-investments in sector-specific supply chains
{e.q,, restrictions on permitted investments for financial
entitiesl? or regulatory restrictions to avoid anticom petitive
effectsincertain markets such as gas,ps] energy and public
utilities) can be harder to defend as grounds for a mandatory
MES deal that excludes the application of Law 226, considering
that excluding privatisation rules inthese cases will be
unilaterally assessed by the selling entity and will not derive
from a judicial or governmental order. Anincorrect assessment
of this matter can entail critical conseqguences, as M
transacticns that should abide by Law 226 in Colombia and are
performed cutside of such legal framework will be deemed as
null and void under Colombian Law.?® Thus, analysing if the
intended transaction falls under privatisation rulesis one of the
first tasks to ke performed by legal advisers, as such assessment
will strongly dictate the possibilities of successfully closing the
deal and the timeline for its execution.

Basic principles

Lawr 226 establishes four guiding principles that must e
observed when undertaking privatisations in Colembia. The
legal effects and practical implementation of these principles
can have a major impact onvaricus aspects of the transaction —
mainly onits legal structuring, the standard of review of the due
diligence process and the bidder selection mechanism. These
principles can e summarised as follows[30]

« Democratisation: this seeksto guarantee that all individuals
and legal entities are allowed to have access to the equity
participation that is being sold inthe privatisation process. To
accomplish this goal, it imposes an olkligation on pulklic
entities acting as seller to implement mechanisms of wide
publicity and free competition throughout the sale process.
B |n practice, this principle prevents the public entity acting
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the implementation of mechanisms that allow all potential
and admissible bidders to participate inthe privatisation
process.

« Preference: pursuant to this principle, all privatisation
processes must exhaust a mandatory two-menth stage under
special conditions, destined exclusively to the Solidarity
Sector. This principle stems from the basic concept
contained inthe aforementioned Article 60 of the
Constitution. 2l

« Protection of the public treasury: by virtue of this principle,
the public entity acting as seller must act with extreme
caution throughout the privatisation process and must
deploy commercially reasconalbxle efforts to sell the eqguity
participation at a price that does net entail a detriment to the
public treasury, which accurately reflects market conditions
and the specific characteristics of the underlying asset.[33 The
proper observance of this principle is one of the meost highly
scrutinised points by the Comptreller General in Colemlbia.

« Continuity of service: during a privatisation process invelving
the sale of a company that provides a public service, the
public entity acting as seller must guarantee the continuity of
these public services, which shall not be affected by the
potential tra nsaction.F4 on the grounds of this principle,
many privatisation operations in Celombia have
implemented a pre-qualification phase for potential buyers,
B51yhich sesks to verify that only investors that have the
capacity and technical expertise to operate the target
company without affecting the continucus supply of the
public service can participate inthe final stages of the sales
process.

The roadmap

Lawr 226 reqguires the public entity acting asseller in the
privatisation processto design a sales programme for the equity
participation being offered. This document constitutes the
Basic legal framework for the specific transaction being pursued
and must include, at least, the following elements:

« the stagesinwhichthe privatisation process will take place,
including the mandatory and preferential two-month phase
destined to the Solidarity Sector;

« the special conditions destined exclusively for the Solidarity
Sector;

« payment structure and conditions; and

« minimum price per share of the target entity, which shall be a
fixed price throughout the offer to the Solidarity Sector.[38]

The sales programme is customarily adopted through a decree
issued by the public entity pursuing the privatisation and
provides a limited timme span to complete the transaction.
Additionally, the sales programme usually delegatesona
corporate organ, committee or person the faculty to issue
special regulations for each phase of the privatisation,[z"] which
include the detailed legal and operational aspects of

the transaction.



From a contractual perspective, privatisations in Colombia have
avery particular structure. Typically, no purchase agreement is
negotiated between the selling government entity and the
purchaser,ps] and the company or equity interest isscld ‘asis'.
Thus, the transaction documentswill not include customary
M&A provisions such as representations and warranties or
indemnity rules in faveur of the purchaser. In cases of
mandatory application of Law 226, the transaction will e
necessarily governed by Ceclomibzian law, excluding the
possibility of convening a different legal regime asthe
applicable law.P? additicnally, from a dispute resoluticn
perspective the sales programme of each privatisation usually
grants jurisdiction over the process to Coloemibian courtsand
trilzunals.

Regarding seller's liability, Law 226 does not contain any specific
provisions regarding this matter. As menticoned, the general rule
in privatisaticons is that the company or equity interest isseld ‘as
is'and no representations and warranties or indemnity rules are
granted in favour of the purchaser. However, this legal structure
should not e construed as granting sovereign immunity or
other figure of similar nature. Under the 1891 Constitution, the
government shall be liable in cases inwhich unlawful damages
or losses are caused by acts or omissions of a public authority.
[40] Frthermore, the Colombian Council of State has
recognised that public entities acting assellersin privatisation
operations also must abide by the good faith prmciple,[‘“] which
encompasses the duty of disclosing material infermationto a
counterparty inthe pre-contractual stage of negotiations. In
privatisations, this duty alse stems frem the free competition
element of the democratisation principle.l*2l Colombian public
entities such asthe Ministry of Finance have been held liable
and forced to indemnify buyers that have suffered damagesin
privatisation operations as a consequence of the government's
disregard for the good faith and democratisation principles.[43]

The following section of this chapter analyses the most critical
aspects derived from the legal framework applicable to
privatisations in Celombia and the lessons learned froem cur
first-hand participationinthese landmark cases.

Critical issues and relevant experiences
The Isagen case
Due diligence, valuation of assets and fiscal liability

After considerable legal and political turmoil, inJanuary 2016
the Colombian Ministry of Finance successfully sold to a
Brookfield investment vehicle its majority stake in energy
generation company lsagen SA ESP (Isagen). This landmark
case, which constitutes the largest privatisation successfully
completed in Colembia until 2021, raised numercus issues
regarding the legal framework applicakle to this type of
transacticn and the degree of liability assumed by the public
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revealed the vulnerability of the privatisations regime to legal
and political attacks, and how these attacks can seriocusly delay
the kidding process and jecpardise the overall certainty of
closing the deal. Among the several legal issues raised by the
Isogen case, the due diligence process constitutes one of the
main aspectsto be considered for future transactions.

Pursuant toc Law 226, sales programmes for privatisations must
e based ontechnical studiesthat must include a valuation of
the target company.[*¥ Considering the aforementioned
protection of public treasury principle, thiswvaluation becomes a
critical aspect of any privatisation. After the Isagen transaction
wasfinally completed, considerable issues were raised by
control entities and cpposing zarties regarding the final value
of the transaction. The Ministry of Finance faced numerous
allegations from the Camptreller General's Office gquestioning
the final price under which the transaction was completed,
alleging a potential fiscal liakility derived from a possikle
detriment to the public treasury. These allegations constituted a
direct challenge to the valuation exercise under which the sales
programme of the Isagen process was structured, and, by
extension, to the due diligence performed by the legal advisers
to the selling party. These allegations were strongly dismissed
by the Council of State, which concluded that the protection of
public pelicy principle envisaged in Law 226 was properly
observed when the minimum price per share set forth in the
sales programme was determined based onanvaluation of the
target entity performed by an independent financial expert,
relying on custcemary company valuation methods for ME&A
transactions.[45] Howewver, the aftermath of the lsagen case
raised significant concearns for public entities and officials
engading in privatisation operations, who reasonably feared
possible fiscal liakility and disciplinary findings by control
entities infuture deals.

When participating in due diligence processes for privatisation
operations or assisting inthe valuation process of the company,
this particular situation can trigger a misguided tendency by
pulzlic officials to attempt to minimise fiscal liability findings by
maximising the sale value of the target asset, regardless of
market conditions or financial capacity of the bidders.

The ‘sole bidder’ discussion and
interaction with public procurement
rules

Grasping correctly how the special privatisation rules contained
in Law 226 interact with general public procurement laws and
principlesis one of the major challenges when engaging in
privatisations in Colombia. Eventhough there isan express
provision in Law 226 stating that general pubzlic procurement
rules are not applicable to privatisations,[*8l the practical
objective of this exclusion is to carve cut the selection of
advisers to the selling entity and the final purchaser inthe
process from public procurement rules and selection



mechanisms, not to exclude all rules frem public procurement
or public administration laws. General principles of public
administration, such as transparency, efficiency, due process and
economy,["’] must be fully observed by all public entities and
officials undertaking privatisations.[%€]

One of the major legal discussions stemming from the lsagen
case was the legality of adjudication mechanisms allowing for a
privatisation to e completed with a single bidder. Inthe lsagen
privatisation, the regulation enacted by the Ministry of Finance
for the second stage of the transaction envisioned a special
auction at the Celombian Stock Exchangel®® as the
adjudication mechanism of the shares, which did not reguire
multiple bidders for the auction to take place. The auction tock
place with the sole participation of Brookfield, and numerous
guestions were raised regarding the legality of the mechanism,
mainly from a misconceived applicability of regular pubklic
procurement rules and selection mechanisms to privatisations.
Fortunately the Council of State affirmatively settled the matter,
stating that the demeocratisation principle of Law 226 1s
correctly observed when the selling entity adopts all reasonable
measures to allow interested investorsto participate inthe
privatisation, without this entailing that multiple offers are
reguired for the sale to ke valid under applicakle privatisation
laws.[50]

The misconceived applicability of public procurement rules and
gelection mechanismsto privatisations is a sensilzle matter, as it
canenceourage the implementation of complex adjudication
mechanisms that have counterproductive effects for the
transacticn frem a dealmaking perspective.

Regional politics - the EPM and ETB
experiences

From a procedural standpoint, Law 226 requires the selling
party ina privatisationto cbtainan autherisation from certain
political bodies prior to the formal initiation of the sales process.
If the seller isthe Colembian nation {i.e,, the Ministry of Finance
directly or a state-owned company contrelled by the central
government), the sales programme must be approved by the
Council of Ministers, which also determines the minimum price
per share forthetra nsaction.F1 However, when the selling party
is aterritorial entity (such as the Capital District of Bogotd) ora
state-owned company contrelled by a territorial entity, the sales
programme must be approved by a political organwithinthe
territorial jurisdiction of the selling entity. These organsare the
council [concefol, for cities and districts, and the departmental
assembly (Asamblfea Departamental ) for departments.[n]
Unfortunately, these entities work significantly differently to the
Council of Ministers, and frem a functional perspective they
operate more as legislative organs than as administrative or
executive organs (although they are part of the executive branch
of power and not the legislative branch).B3 This particular rule
isone of the most troublescome procedural requirements set
forth in Law 226 and has become cne of the major deal-breakers
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Tor privatisations at the regional level. 1 he main complications
derived from this requirement are (1) the pelitical cost and
complexities of the authorisation process assuch; and (2) the
legal exposure to procedural defects that may jecpardise the
ovarall validity of the transaction.

A case that perfectly depictsthe complications derived from
this requirement isthe failed Empresa de Telecomunicaciones
de Bogotd SA ESP (ETB) privatisation, a long-lasting project
pursued recurrently by conservative administrations in Bogotd
and strongly opposed by left-wing counterparts. On 27 April
20717, the District of Bogotd issued Decree 207 of 2017, which
contained the sales programme for the privatisaticon of the 86.35
per cent equity stake owned by the District of Bogetd and other
public entities in telecommunications company ETB. Pricr to
the enactment of this Decree, the District of Bogotd had
obtained approval from the Council of Bogota 5% The article
authorising the District of Bogota to undertake the privatisation
was embedded inthe Develepment Plan of Bogota for the
20162020 term, an extensive document with more than

160 articles relating to numercus and diverse topics. A nullity
actionwas filed against this article, alleging the inclusion of this
authorisation in the Development Plan:

« had been made abruptly and with an insufficient degree of
debate;

« violated the unity of matter principle;3land

+ was flawed from a procedural standpoint.

A couple of days after the initiation of the Solidarity Sector
stage, in May 2017 the Fourth Administrative Court of the Circuit
of Bogotd issued aninjunction ordering the immediate
suspension of the process while the merits of the nullity claim
were assessed, and inJuly 2017 declared the nullity of the
provision. In December 2018, the Administrative Tribunal of
Cundinamarca confirmed this ruling. In Felruary 2019, the
Secretary of Finance of Bogeta formally declared its decision to
desist from the sales process of ETB.I5®1 From a strategic
perspective, the failed ETB process provides valuable lessons for
future privatisations regarding the process of oltaining
authorisaticns from regicnal political bedies. As politically
gensible transactions, privatisations require stand-alone debates
and, if autherisation is granted, it should be provided for a
reasonable term and formalised through a single-purpose legal
document.

Empresas Pablicas de Medellin ESP (EPM), a pulxlic utilities
company owned by the city of Medellin, has faced similar
difficulties regarding this authorisation. In 2019, EPM attempted
to sell its10.07 per cent equity stake in major energy
transmission company Interconexién El&ctrica ISA SA ESP (ISA).
The Council of Medellin granted its autherisationin

October 2018, giving EPM until 31 December 2019 to complete
the operation.F71 The first stage directed towards the Solidarity
Sectorwasfinalised inJune 2019 and the second stage was
officially launched a couple of weeks later. Unfortunately, the
remaining five months were insufficient for EPM to complete



the deal, and recpening the debate for a new authorisation with
the Council of Medellinwas not a feasible alternative, asthere
was a profound struggle taking place between the mayor and
council members regarding a major accident at the
Hidroituangeo hydroelectric power plant being developed by
EPM, animmense energy generation project valued at over
US$4 billion. With this political context in place, ERFM had to
desist from its intention to sell its equity stake in 1SA. More
recently, the potential sale of the equity interest held by EPM in
telecommunications company UNE EPM Telecomunicaciones
SA ESPwas also denied by the Council of Medellin.[58]

Limits to the Solidarity Sector - the
Invercolsa case

No case better illustrates the challenges that can derive from
the mandatory two-month stage destined to the Solidarity
Sector thanthe Invercolsa deal.

In December 1996, the Colombian government issued a decree
containing the sales programme for the privatisation of a 52.54
per cent equity stake owned by state-owned oil company
Ecaopetrol SA in Inversiones de Gases de Colombia SA
(Invercolsa), a helding company with a portfolio of investments
inthe natural gas industry.5® The offer directed at the Solidarity
Sector was launched the following yvear, and on 30 April 1997
Fernando Londofio Hoyos acquired 145 millicn shares,
representing anestimated 8.53 per cent equity stake in
Inverceolsa. To participate inthe offer directed exclusively at the
Sclidarity Sector, Mr Londofo subbmitted a certificate asserting
that he was a former employee of the company. Ecopetrel
strongly opposed, alleging that Mr Londofo had never bbeena
formal employee of Invercolsa but rather a legal adviser whe, in
that capacity, acted temporarily as president and legal
representative of the company. Ecapetral requested an
intervantion from the Superintendence of Companies, which
deferred the dispute to the courts. The Supreme Court of Justice
fimally settled this matter in 2013, ruling in favour of Ecopetrol
and concluding that Mr Londofec effectively had never beenan
employees of Invercolsa, which precluded him from
participating inthe Sclidarity Sector offer and thus rendered his
acquisition of 145 million Invercolsa shares null and void under
Law 226189 However, during the 22 vears inwhich the dispute
was litigated before the competent courts, Ecopetral was
unable to continue with the privatisation process, primarily
because of the inefficiencies derived from not being able to
offer a controlling stake in Invercolsa.

This landmark case put the spotlight onthe challenges derived
from the Sclidarity Sector phase, especially in cases of
implementations contrary to the spirit of Law 226. Asa
conseguence, in mest privatisations following the Invercelsa
deal inwhich controlling stakeswere intended to be sold,
selling parties started to implement a series of limitationsto the
participation of each individual member of the Solidarity
Sector, based onthe individual financial capacity of each



member. Customary limitations contained insales pregrammes
for privatisations include the following.[m]

« Forindividuals: overall value of the sharesto be purchased
capped at the value of their liguid net worth for the pricr yvear,
or at five times their annual income or remuneration (the
latter for directive employees) for the pricr yvear.

« Forlegal entities: overall value of the shares to be purchased
capped at the value of their adjusted liguid net worth for the
prioryear, or at five times their annual income for the pricr
vear.

Additionally, sales programmes also include a maximum
number of shares that can be purchased by each member of the
Solidarity Sector and require (1) not negotiating or performing
any act that entails a change inthe ultimate keneficiary of the
acquired shares during a given period of time; and (2} declaring
under cath that each member of the Selidarity Sector isacting
onits own behalf and for its own benefit. The legality of these
limitations has been extensively recognised in Colomlbian case
Iaw,[:I asthey are deemed valid mechanisms to:

« prevent the concentration of the equity participation being
offered to certain persons or groups of interest;

« accurately reflect the acquisition capacity of each Sclidarity
Sector member: and

« foster an effective democratisation of state-cwned property,
asintended by Law 226.

Privatisation rules and securities
regulations - the GEB experience

The interaction between Colembian securities regulaticns and
Law 226 isalso one of the major topicsthat must be properly
understood when structuring privatisations. Two issues must be
particularly emphasised: interaction of tender offer rules with
Law 226 and disclosure of information.

Like most Latin American countries, Colombia adopted a
mandatory tender offer rule for the acquisition of voting shares
inthe secondary market for listed companies.[m]The
mandatory tender offer rule forces an investor to launch a shares
purchase offer for the benefit of all shareheolders of the target
company upon the cccurrence of certain triggering events.[84]
Howewver, Colomlbzian securities regulations provide a specific
carve-out for privatisation processest®] As a general rule, if a
public entity isselling its equity stake ina company listed inthe
Colembian Stock Exchange to a private party, and the
transaction gualifies as a privatisation under Law 226, tender
offer rules will not be applicable to the operation. Howewver, the
fact that privatisations are exempt from tender offer rulesin
seller-driven operations does not mean that public entities are
not allowed to sell their equity interests in listed companiesin
buver-driven tender offersin place inthe market. Such wasthe
case with the sale of the Isagen shares owned by Grupo de
Ernergia de Bogotd SAESP [GEB}.[“] Pursuant to the sales



programme of the fsogen privatisation describbed albbove, the
buyer had to launch two tender offers for the remaining
shareheolding of the company within six menths of the closing.
As a result, between March and September 2016, two tender
offerswere launched for the remaining listed Isagen shares,
including a13.]1 per cent equity stake cwned by EPM and a 2.52
per cent stake owned by GEB. Both entities structured their
sales programmesto allow the acceptance of tender offersin
the market as a valid sales mechanism after the Solidarity Sector
phase. Both companies successfully sold their Isagen shares
through a tender offer and still remained within the framework
of Law 226.[67]

Disclosure of information is also a sensitive issue, specifically
when the target of the privatisationis a listed company. Inthese
cases, milestones of the privatisation processthat gualify as
relevant informationl®8 under Colombian securities laws will
need to be timecusly informed to the Superintendence of
Finance and revealed to the market. Occasionally this
obligation can entail counterpreductive effects for the
transaction, but inobservance can expose the company to the
imposition of fines that could affect the dialogue between the
listed company's management and the selling party throughout
the process, which is crucial for successful completion of the
deal.

Covid-19 economic aftermath and
upcoming challenges

The covid-19 pandemic has entailed devastating economic
effects, particularly in emerging markets[8 Many countries
hawve entered inte recessive economic cycles, experiencing
situations such as substantial increases in unemployment rates,
currency devaluation and skyrocketing fiscal deficits.7% ag at 30
April 2027, the fiscal deficit of Colombia had increased to nearly
8 per cent of cop,M g [though it is expected to fall to 5.6 per
cent of GDP in 2022172 |n other Latin American jurisdicticns, the
fiscal situation is even more critical.l7?1 In times of recession or
coensiderable economic turmeil, the sale of public assets can
evolve from being a simple potential source of liguidity into a
mandatory fiscal strategy for public entities[™1 In this context, it
is reascnalzle that national governments are exploring all
potential sources of income to face the economic crisis,
including the sale of public assets and state-cwned companies,
either to private parties or to other state entities or state-ocwned
companies. Thus, it can be reasonably expected that
privatisations and M&A transactions involving public entities will
rise significantly inthe coming years.

Asexplored in detaill througheout this chapter, privatisations
constitute one of the most complex and challenging fields of
work in M&A practice. Legal frameworks in Latin America tend
to serve more as roadblocks rather than as deal facilitators, and
political cppesitien from anti-necliberal trends will be a
constant opposing force for this type of deal. Even though there

have been certain efforts intended to improve and add flexibility
i —~ "o - e e . rrel ' e ' '
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inthe task of modernising and optimising the regulatory
environment applicable to privatisations and M&A cperations
with public entities. This landscape makes the role of legal
advisers crucial to the successful completion of these
transacticns.
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